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Oral Argument:
Oral argument has been requested to emphasize and clarify the petitioner’s written
arguments on their merits.
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STATEMENT OF THE ISSUE

(1] ISSUEI: Did the Trial Judge err when he denied Petitioner Byron
Loren Whetsel’s post-conviction petition on the issue
about his legal counsel at his first post-conviction hearing
being ineffective?

NATURE OF THE CASE

[12]  This appeal involves two post-conviction petitions. The first involves
Case No. 37-2020-CV-00066 and the second involves Case No. 37-2020-CV-00092.

[13]  The application for post-conviction relief in 37-2020-CV-66 was filed on
09/08/2020 and the application for post-conviction relief was filed in 37-2020-CV-00092
was filed on 12/29/2020.

[14]  An order to consolidate case #37-2020-CV-00092 with 37-2020-CV-
00066 was filed in 37-2020-CV-00092 on 03/31/2021.

[15]1 A hearing on motion to dismiss the application for post-conviction relief
on case 37-2020-CV-00066 was held on 06/11/2021.

[16]  An order of dismissal was entered in both cases on 06/17/2021.

[17]1 A notice of appeal of that dismissal was filed by Byron Loren Whetsel
was filed in both cases on 06/29/2021.

[18]  The order for transcript was filed on 06/29/2021 along with the notice of
the filing of the notice of appeal.

[9] Clerk’s certificates of appeal were filed in both cases on 07/26/2021 and
05/18/2021.

[110] This matter is now before the North Dakota Supreme Court.



STATEMENT OF FACTS

[f11] There are two post-conviction actions involved in this case. The first one is
37-2020-CV-00066 and the second is 37-2020-CV-00092. These two cases were
consolidated. A motion to dismiss both cases was heard by ‘Zoom’ in the Ransom County
District Court at 10:55 a.m. on June 11, 2021.

[f12] One of the five issues Respondent Byron Loren Whetsel (Mr. Whetsel)
raised at the motion to dismiss hearing was that his attorney at his first post-conviction
relief petition, Darla Schuman, provided him with ineffective assistance of counsel. This
is the only issue of the five that Mr. Whetsel is appealing to the North Dakota Supreme
Court.

[113] The other four issues are:

1. Actual Innocence Exception;

2. Ineffective assistance of trial counsel;

3. Presumption of Judicial Bias and Prejudice; and
4. Improper Jury Instruction.

[f14] At the Motion to Dismiss hearing Mr. Whetsel was the only witness who
testified for the petitioner. According to his testimony:

1. he wanted to have his aunt Shirley and his mother and father testify at the criminal
trial to clarify statements;

2. he wanted officer Josh Marvig to testify at the criminal trial to clarify statements;

3. he wanted the criminal trial counsel to submit a medical report involving
emergency responders;

4. he wanted to call a certified nurse expert at the criminal trial;






